




























































































WATER RESOURCES COMMITTEE MINUTES
Council of the County of Maui

October 29, 2007

good? Essentially, all of these, all the answers to these questions stir up conflicts and
have to be solved between the State, the County, private water companies and water users
and the people.

Because growth and development is occurring rapidly on Maui, we are faced now with
having to fix the current water problems. We are going to have to balance competition
among water users through logical, well-planned, and efficient water allocation. In doing
so, we have to be cognizant of several issues. One, we need to recharge the aquifers. It
is the current problem that needs to be addressed immediately. Plans for controlling
cement dams and diversions must be implemented. The removal of the cement base from
Tao Stream has to take place very soon. We have to return stream flow and set instream
flow standards for all Maui streams. We need to plan facilities for water storage as well
as for water treatment. The County of Maui should be the sole developers, builders, and
owners of these projects, not private enterprise.

We need to address appropriate uses of both fresh water and wastewater for water
conservation. We need to protect Maui’s fragile environment, protect its habitat, and
protect our natural, ecological, and environmental systems. We need to stop interrupting,
disturbing, and choking off native marine life, natural springs, and what should be natural
percolation. We need to empower Maui County to be the water management team to set
up rules and regulations in concert with the State Water Commission.

We need to forget that issues about water cannot be solved without at the same time
considering social impacts, social values and concerns, and the well-being of people. In
particular, people’s frustrations need to be addressed, and life made at least generally
pleasant for all. And lastly, we need to balance the use of water among all interested
parties. Without water management, conservation, and futuristic planning, competition
for water will not just go away. We have to address it according to the preamble of the
State Water Commission. Water is a resource of the people, a public trust, not a
commodity.

A 20-year plan at this time is reasonable but the plan must center on the control of all
water by Maui County, whether it be surface water or groundwater. The developers, yes,
must “show me the water” prior to permitting, but the water, the wells, whether surface or
groundwater, belong to the people and should be owned and controlled by the
representative of the people, Maui County.

Last of all, the State of Hawaii Water Code specifically states in 174C-2, Declaration of
policy, A, it is recognized that the waters of the State are held for the benefit of the
citizens of the State. It is declared that the people of the State are beneficiaries and have
a right to have the waters protected for their use. B, there is a need for a program of
comprehensive water resources planning to address the problems of supply and
conservation of water, and I think, basically this is something that you folks are doing.
Mahalo.
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CHAIR ANDERSON: Thank you very much, Mr. Pellegrino. Well said. It’s hard, it’s hard not
to tell that you used to be a teacher.

MR. PELLEGRINO: I’'m sorry, I didn’t hear you.

CHAIR ANDERSON: T said it’s hard to tell, it’s hard not to tell you used to be a teacher.
MR. PELLEGRINO: Oh, thank you.

CHAIR ANDERSON: Any comments or questions, Members?

VICE-CHAIR VICTORINO: No.

COUNCILMEMBER BAISA: No.

CHAIR ANDERSON: Thank you very much.

MR. PELLEGRINO: Okay, thank you.

VICE-CHAIR VICTORINO: Thank you, Victor.

CHAIR ANDERSON: A good template, Members, for us to hang on to. Our next testifier is
David Goode, followed by Mark Walker.

MR. GOODE: Morning, Madam Chair, Members of the Committee. My name is David Goode,
KSD Hawaii. We often apply in the, in Title 18 and Title 14. And I just, I passed out
some comments earlier, I don’t think it made it all the way around, but those comments
were based on the bill of Thursday afternoon, not today’s bill. So please take it with a
grain of salt but some of the...no, no don’t throw it away yet, Mike. Some are still
applicable, I think. But first of all, mahalos. Thanks for listening. Thanks for working
with us, Chair Anderson, and your Staff. This has been a process that’s been
encouraging. So I think we’re going to find something that’s going to work for
everybody and put this behind us so that we can move on to the next issue and I think
that’s of critical importance. We are prepared to continue to assist and since I have just
got today’s copy today, I have not been able to provide detailed comments. But certainly
the Department is less burdened. I’m sure and I respect the Director’s comments on that
‘cause essentially where we have private sources where the Department of Health will
essentially make most of the calls and the Director will comment on that application
based on the criteria. On the public side, I think as previously mentioned here there are a
lot of different circumstances that can occur. You can have subdivisions with meters,
without meters, you can have existing building permits with meters, without meters.
There may be a request for upsizing meters, et cetera.

So, hopetully, over the next four or five days, prior to the Friday meeting, there can be
detailed discussions with the staff of Public Works at DSA and Water to identify all those
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particular circumstances that come up from time to time. And work on the refinements of
the bill to address that. My only comment I think I’ll leave with now is the reservation
process doesn’t currently exist. It’s been halted. And I think we need to understand from
the Department, if this passes, does the reservation process come back into play and how?
The current process before it was halted was a two-year reservation. You paid the full
amount of the water meter fee and they had two six-month extensions, which I think were
not automatically granted so you had to prove good cause. If nothing happened within
those three years, you lost your money and your reservation. That’s a little rough at
times, so I think the reservation process needs to be discussed and looked at as well.
Other than that T would be happy to provide more detailed comments over the next day or
two.

CHAIR ANDERSON: Thank you, Mr. Goode. I must have gotten the wrong e-mail cause I did
e-mail this bill to you last night or yesterday afternoon and it came back undelivered.
So...

MR. GOODE: That must be an old e-mail.

CHAIR ANDERSON: Yeah. So, any of you folks here, please, leave your e-mail address with
my office and as soon as we get this revised, I’ll make sure you get a copy of it.

MR. GOODE: Okay.

CHAIR ANDERSON: Director Eng, would you like to respond to his comment about
reservations or maybe. ..

MR. ENG: Madam Chair, I don’t have any comments right now. I don’t quite understand all the
intricacies related to his concerns. You know, currently, he is correct that there is a
two-year reservation and then two additional six-month extensions are allowed
particularly if the parcel owner or subdivider is doing some ongoing construction or some
other kind of reasons that we can make a discretionary decision on. But if it’s something
further such as, probably a long-term project, yeah, we may have to look at that too. Yes,
I agree.

CHAIR ANDERSON: Okay, thank you. Ms. Baisa.

COUNCILMEMBER BAISA: Yeah, specific question in regards to the time limit that one year
that we’re talking about. Mr. Goode, what are your comments on that? You know, there
might be situations where you can’t do it in a year. 1’d like your response.

MR. GOODE: Yeah, the expiration needs to be looked at more thoroughly for sure. I don’t
have a one size fits all answer. Need to look at...there’s the public and the private side
on this entire bill. There’s...so on the public side, if you get a reservation, it’s good for
two years, three years, four years. That seems to be the obvious expiration to me. Ifit’s
on the private side, DOH has approved these plans. I actually don’t know if they have an
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expiration date with their approval so I think we ought to take a look at that. Or maybe
you don’t need an expiration. I think. . .

COUNCILMEMBER BAISA: Well, that was going on in my head. I’'m thinking about the one
year and then about the two years and I’'m wondering if we need to somehow mesh those
together so we don’t have a conflict.

MR. GOODE: Yeah, we do, we need to address that.
COUNCILMEMBER BAISA: Okay, thank you.
MR. GOODE: Or you do.

CHAIR ANDERSON: Thank you, Mr. Goode. Thank you, Ms. Baisa. Yeah. We’re going to
be looking at that, Members, the whole expiration thing and I like the Director’s concern
about getting some assurance that the construction is going to happen too. So, we will
follow up on that, and hopefully, we’ll have something ready for everyone to look at
within the next couple days. Thank you, Mr. Goode.

COUNCILMEMBER BAISA: Chair, one more question, please.
CHAIR ANDERSON: And thank you for your help. Yeah.

COUNCILMEMBER BAISA: One more question for Mr. Goode, please. 1 wondered, also, and
I was interested in your comments on the possible scenario where DOH would approve a
system and our Water Department wouldn’t. Does one trump the other? How does it
work?

MR. GOODE: That was based on the Thursday bill. And I think this bill you have today --
COUNCILMEMBER BAISA: Takes care of it.

MR. GOODE: --largely takes care of it. There’s been discussion about still looking at that
criteria. So, I guess, there’s more, it’s more remote, the possibility, but I guess it could
still happen. And I don’t know what the answer is who trumps who. I don’t know how
that works.

COUNCILMEMBER BAISA: Is that a legal question for our Corp. Counsel?

CHAIR ANDERSON: Let me explain, Ms. Baisa, since I’'m the one that made the change in the
bill and I discussed it with Director Eng in...Friday afternoon. The Department of Health
has the legal authority to approve new potable systems, and once they have approved the
system, we really don’t have the authority to veto what they’ve already approved. So
that’s why we changed the bill. But we do have the right, and actually it’s called out for
in DOH regulations to review the proposed new system and make comments. And so
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that’s what Director Eng will be doing based on all these criteria and should he have
serious concerns, say it might be competing with our needs for municipal uses for DHHL
needs for whatever, those concerns, I think, would be taken seriously by DOH and they
may ask the developer to move his site to another place or make some, you know,
conciliatory moves in order to address those concerns. And I think that that’s really only
fair in that it is a public resource and we need to have public agencies overseeing that
public resource to make sure that it’s utilized in the best interest of everyone concerned.

COUNCILMEMBER BAISA: No, that’s good. We just don’t want to get into anymore of these
legal hassles, you know.

CHAIR ANDERSON: No, no, no.

COUNCILMEMBER BAISA: Enough of those. Thanks.
CHAIR ANDERSON: Okay. Thank you, Mr. Goode.

MR. GOODE: Thank you.

CHAIR ANDERSON: Mr. Walker, followed by Rory Frampton.

MR. WALKER: Good morning, Madam Chair, Committee Members. My name is Mark
Walker, I'm with KSD Hawaii. This proposed ordinance has improved considerably
since its initial unveiling and I want to thank the Committee and particularly the Chair
and her Staff for being inclusive and inviting our comments which they listened to and
took to heart. And I, and I think the result is a, is certainly a better crafted ordinance at
this point. I also appreciate the fact that the Committee was, and the Chair in particular,
is not in such a hurry to get this out today that.. because they realize the bill is that
important that it should be the best we can offer up and that it should be viewed from all,
all the various perspectives so to limit the potential for the unintended consequences that
come along with new legislation and so I appreciate that. I think the Director is correct
when he says that, you know, his Department can now handle this because he’s basically
a commenting agency, and obviously if he feels from the private side, if he feels strongly
enough about something that’s being proposed, he’s going to, you know, DOH is going
to listen to him. Because if he can make his case, then I’'m sure they will.

A couple of comments on the expiration, we’ll certainly get you our comments this week,
Madam Chair and Committee Members. The only other question I had was and it’s back
to 14.12.020 and maybe it’s just a timing thing and I just wanted to maybe clarify —
bonded final subdivision approval. And when I say a timing thing, is it for someone who
has bonded now or are we talking about someone who may have bonded in the future?
Because if you, if you’re getting bonded in the future, well, you already have received
reservations and so I don’t see that as an issue. You’ll have already...before you get
bonded subdivision approval, you know, if I’'m thinking about development today and
two years from now I get my construction plans approved and I want to deal with bond,
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I’ll have already secured my reservations from the Department or I won’t, I won’t be
moving forward. I won’t, I won’t get bonded final. That’s how I would understand how
I would proceed if I was doing a subdivision. But if I have bonded final subdivision,
subdivision approval today, standing in front of you, my perspective is I have a right to
water meters. Are you...does this ordinance the way it is spelled out saying I must now
come in and reserve water meters?

CHAIR ANDERSON: Now see, you know what, that’s why, that’s the problem. Because...

MR. WALKER: Okay. So that’s what I wanted to clarify

CHAIR ANDERSON: Because, Mr. Walker, all along you’ve been told there’s no guarantee of
water, but you have a bonded subdivision approval and now you’re saying I have a right
to water meters. And that’s where our problem is. And that’s why we have said that...I
can’t find it right now. Where did you say it was 0207

MR. WALKER: 14.12.020C.

CHAIR ANDERSON: Oh, yeah. Subdivisions bonded.

MR. WALKER: Right.

CHAIR ANDERSON: Yeah.

MR. WALKER: Idon’t see it as a problem in the future because you won’t...the bond will be. ..
that’s just the way you get your subdivision done with that reservation

CHAIR ANDERSON: But the thing is you’ve already, if you are a bonded subdivision like --
MR. WALKER: Now.

CHAIR ANDERSON: --now, --

MR. WALKER: Right.

CHAIR ANDERSON: --then you already have your subdivision approval. Right?

MR. WALKER: Right. It’s final. Right

CHAIR ANDERSON: So this won’t apply to you.

MR. WALKER: Okay, perfect.

CHAIR ANDERSON: Even if you have no guarantee of water. But you might have to wrestle
Mr. Eng for. . .
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MR. WALKER: Yeah, I, I, yes, Jeff’s cool.

2 2 2

MR. ENG: Yeah, I'm cool. . ..(laughter). . .
MR. WALKER: No, yeah, I just see in the. . .
CHAIR ANDERSON: You see, that’s what we’re trying to prevent here.

MR. WALKER: Yeah. I just see in the future I don’t know why...the way I see it cause the
ordinance says before you get final, which bonded is, you will have a reliable source
which can be meters or you could have a private source like in the case of a public
system, you’ll have gotten...to get to bonded you’ll have already got your source ‘cause
you’ll have your meters or you’ll have your reservations, whatever. Okay.

CHAIR ANDERSON: Right.
MR. WALKER: I’m good.

CHAIR ANDERSON: No, we’re just saying that, that just because your subdivision is bonded
doesn’t exempt you from this requirement. That’s all we’re saying here.

MR. WALKER: Right. Okay. Perfect.
CHAIR ANDERSON: Okay.

MR. WALKER: Fine. Thank you.

CHAIR ANDERSON: Thank you, Mr. Walker.
MR. WALKER: I appreciate it.

CHAIR ANDERSON: Next testifier is Rory Frampton, and our last testifier will be Jocelyn
Perreira.

MR. FRAMPTON: Good morning, Chairman, and Committee Members. I echo the previous
comments about the...being thankful for the ability to participate and we’ve offered some
suggestions, some have been considered, others haven’t. But I think for the most part,
this bill has improved tremendously. I think we’re all in support of the intent and we’re
all just really here to try to make sure that it works. So I had a number of comments on
Thursday afternoon’s bill, most of those have been addressed. I just have a few now and
I’ll reserve the right to provide any real specific things between now and Friday, but I
don’t think it’s going to be that major.

Under the Section 040 which asks the Director to comment on the DOH process?
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CHAIR ANDERSON: Yeah.

MR. FRAMPTON: I think that’s... overall that’s good. The DOS...DWS should comment and
as an editorial comment with the Water Use and Development Plan, with an updated
Water Use and Development Plan this would be less important and less critical

CHAIR ANDERSON: Exactly. This whole bill would be less important.

MR. FRAMPTON: Right. So, but having said that, I think it’s a good list of all the potential
impacts that could occur. Some of them are very difficult to actually ascertain. Some
might very...be very difficult to understand or get a precise formula on. They’re not
always appropriate or applicable to each subdivision. So I would ask that at the end of
the paragraph, before the enumeration of the criteria, rather than saying the Director shall
consider all of the following factors, I would recommend that the Director shall consider
the following factors as appropriate. So it’s...so that he’s not legally required to do an
in-depth analysis on every one of these points. I think because you used the word
“consider”, that might be understood. But I’d just like to make it clear that he’s going to
comment on the things that he feels most appropriate and he might not have to do some
long evaluations and input that he doesn’t...(change tape, start side 34).. feel is
relevant, relevant or that he might not have the capacity to, to undertake.

CHAIR ANDERSON; Yeah. Ithink that’s very appropriate.

MR. FRAMPTON: Okay. Thank you. And lastly on the expiration, from the public side I think
you should just really tie that into the water meter reservations and, and link it into that so
we don’t have two separate expiration processes. On the private side, typically the
system improvements are tied to subdivision. And, and if you’re going in to get a water
system approved from Department of Health, you’re doing it typically for
implementation of a subdivision. So you would be required to implement it or bond the
improvements prior to getting final subdivision. So it’s almost linked to the timing of the
subdivision. And I guess what I'm saying is it seems to me that there’s a, kind of a
built-in, a built-in --

CHAIR ANDERSON: Mechanism.

MR. FRAMPTON: --mechanism or whatever for the, for these improvements to be put in place
or they expire with the subdivision if they haven’t already been put in place.

MS. WILLENBRINK: Three minutes.
MR. FRAMPTON: That’s just a comment for consideration. I’m not really sure how or the

language should be crafted. Again, it’s just an edit, kind of, kind of a comment that
typically these things would be put in place as part of a subdivision. So...
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CHAIR ANDERSON: Um. ..
MR. FRAMPTON: Yeah?

CHAIR ANDERSON: You’re saying that once you get your private system approved by DOH
then in order to get your subdivision approved you have to put in all the improvements --

MR. FRAMPTON: Or bond them --
CHAIR ANDERSON: --for the system?

MR. FRAMPTON: --if that’s what your--yes--if that’s what your...if, when you get the
engineering report based on say a well or a distribution system being in place to support
your subdivision. In order to get final subdivision from the County you need DOH to
either to sign off on it and to either have those improvements in place or to have bonded
the improvements.

CHAIR ANDERSON: You know, in theory that sounds really good but I don’t think it always
happens.

MR. FRAMPTON: Yeah, and so like, yeah, so I just throw that out. Again, I’ve thrown that out
as a comment just for perspective. I’m not really sure how you want to work with it.

CHAIR ANDERSON: Well, I appreciate that, Rory. I do think we need to look at these as two
different systems. And I don’t know that expiration is really what we need now as much
as confirmation that the systems will be built or that the water meter reservations will be
used in a timely manner.

MR. FRAMPTON: Agreed.

CHAIR ANDERSON: Thank you. Okay. Any other questions, Members? We have one more
testifier, Jocelyn Perreira, we have two more testifiers. Jocelyn Perreira. Thank you very
much, Mr. Frampton. Appreciate all your help. Ms. Perreira, thank you for being here.

MS. PERREIRA: Thank you. Thank you, thank you very, very much for all of your hard work.
We appreciate the spirit and the intent of this ordinance especially because it
acknowledges and gives protections for our families and family subdivisions. And the
due diligence to which it was written and discussed and developed is vastly improved
from the initial and it reflects the care and concern. The revisions and additions does
correct current law and policy and gives assurances of water service in a fair and
equitable manner that balances the needs of all. The Water Department’s support here
today is significant to a working relationship that is based upon respect and trust.

The only area that I think if you want to take another broad brush look is, is this
reservation process as it relates to expiration dates, so on and so forth. Especially
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because unforeseen circumstances can and do happen and hate to see somebody’s
long-term, hard-earned effort to try to make something happen go by the wayside because
we had a concrete rule that was not allowed to be more flexible. But we thank you so
much because this is so important for so many of our families that have waited for so
very, very long and many of them are just waiting, waiting, waiting and they...it’s very
unbelievable to them to see subdivision after subdivision come up and they still cannot
get on the land that they have worked so hard to earn. That they’re really the answer to
true affordable housing and it’s been made all but impossible except for, you know, the
due diligence and the wisdom and the hard work of efforts such as yours. Thank you.

CHAIR ANDERSON: Thank you very much, Ms. Perreira. Members, any questions? Thank
you very much. We will be looking very seriously about the expiration of those
reservations, water meter reservations, also specifically in regard to the wait list
Upcountry. Our last testifier is Mr. John Duey. He’s going to stick with us till the end on
this, Members.

MR. DUEY: Good morning, Chair, and the other Council Members, people in the gallery.
Sixth, sixth time. Sixth.

CHAIR ANDERSON: And he’s counting.

MR. DUEY: I’m counting. As the gentleman mentioned earlier, he was glad this was going to
be as accurate as possible. But I looked at it, this has been almost two years. December
will be two years since the bill first came forward. I hope something comes out. I'm, I
haven’t looked at the original bill lately to see how much has actually changed. I'm sure
its been watered down considerably, but I hope when it does come out eventually it’ll still
be in good shape.

I have a comment or question about the exemptions, 14.12.030, it’s on Page 3 on the one
I have. Under E, subdivisions of 15 lots, I know we...you made some changes to this.
Actually, my wife brought this issue up. If an individual had 500 acres they wanted to
develop and they done 15 lots at a time, then they’d be exempted from the, this, this rule.
They do 15 lots, then the next week they bring in another application for 15 lots, the next
week another 15 lots, and they go on and on for 15 lots, and they’d be exempt from
proving they have water. So I don’t know whether that needs to be looked at or not but
it’s something actually my wife brought up.

Also at the next one, 14.12.040 the “water availability policy”. Excuse me, under C,
where the Director has to review all the factors. Under that, No. 12, where the water,
where the water, where the affected water source and so forth will exceed, I'd kind of like
see the word “not” put in there. ~Whether the affected water source including
groundwater, surface water, or other water will not exceed the 90 percent of the
sustainable yield in, the inflow standards are going to be established pretty soon. That
would comply with the 174C which is going to be, which is in effect and instream flow
standards are going to be established during the contested case hearing which is coming
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up in December. So I know what this says, he has to look at it, but if he would say he
would allow water that would be more than 90 percent would be unlawful, and if he
allowed water to be consumed or taken out would be more than the instream flow
standards, then the CWRM would be on his case. So either way maybe the word “not”, 1
don’t know if it’s necessary or not but it’s not.

CHAIR ANDERSON: No. Ithink that’s good. We want to not imply it, we want to say it.

MR. DUEY: Yeah. It’s...other than that that’s the only thing I have to say about this. Again, as

the other people have testified, I want to thank you for your folks’ effort. I’m not as sure
it’s as good a bill as it started out to be. In my own...it’s not as strong maybe as I’d like
to have seen it, but like Councilman Victorino, I heard him.. overheard him say to
somebody a while ago that we’re not a perfect life, not a perfect measures, not a perfect
ordinances so we need to get something out soon. The end of the year is coming up.
Happy Halloween everybody.

CHAIR ANDERSON: Thank you, Mr. Duey. Okay, Members, we are going to reconvene the

meeting on Friday afternoon at 1:30. If, if we should have a conflict with the Council
meeting, hopefully, we’ll be able to just meet and reschedule the meeting for after the
Council meeting. And in the meantime we will tighten up these various provisions,
specifically the expiration one so that it suits our needs and the intent of the bill and it’s
not confusing in any way. So, excuse me, okay. So I’m going to close public testimony
with no objections.

COUNCILMEMBERS VOICED NO OBJECTIONS

...END OF PUBLIC TESTIMONY. . .

CHAIR ANDERSON: Did you have something to say, Mr. Pontanilla?

MR. PONTANILLA: Yeah. Chairman, in regards to what we just reviewed, you’re going to

make new handouts?

CHAIR ANDERSON: Oh, yeah.

MR. PONTANILLA: Thank you.

CHAIR ANDERSON: Yeah. And we’ll. . .

MR. PONTANILLA: Highlight them.

CHAIR ANDERSON: All of you in the audience that want to see the updated bill, make sure

you get it to my office Staff over here because they’re going to be busy down here. So
just take your e-mail or your card and give it to my Staff and we’ll make sure that you get
a copy as soon as we get the new version out. And also, to all the Council Members,
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we’ll e-mail it and probably get you a hard copy too, as well as Director Eng and

So I want to thank those who came and participated. I want to thank all of you in the
community who came forward and met with me and gave me some suggestions. I
understand Mr. Duey’s concern. I think the bill’s still very strong. It still meets the
purpose and intent of what we were trying to do in a way that we can actually achieve it.
Still outline all the criteria for review that Director Eng and the Department has at their
disposal in interacting with the Department of Health who is the approving agency for
new sources. And most of all, Members, it, it makes the requirement of a water meter
reservation solid and upfront so that nobody is surprised at the end of the, at the end of
the subdivision process, most particularly our Department of Water Supply, that they
have to hand out meters or get sued. We want to stop that kind of practice and this bill
will achieve that. So thank you very much for joining us today. Public Works Director
Arakawa, we really appreciate it. I know you’ve kind of been brought in at the tail end
but your help has been most appreciated. Director Eng, thank you very much for meeting
with me these several times this last week. Hopefully, we can meet again before you go
to Sin City. And Ed Kushi, Corporation Counsel, we appreciate your attendance and
help. Members, also our Staff, Ms. Willenbrink, she worked on this bill too, and Clarita
Balala. Thank you all for being in attendance today.

We have a meeting at 1:30, Members. Enjoy your lunch. This meeting is in recess until
1:30, Friday afternoon. .. .(gavel). ..

RECESS: 12:06 p.m.

ICHELLE ERSON, Chair
Water Resources Committee

wr:min:071029 Transcribed by: Bernadette Haupu
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